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authorized to accept service of any sub-
poena for documentary information
contained in or relating to the files of
the Commission. Any employee or
former employee who is served with a
subpoena requiring testimony regard-
ing non-public information or docu-
ments shall, unless the Commission au-
thorizes the disclosure of such informa-
tion, respectfully decline to disclose
the information or produce the docu-
ments called for, basing his refusal on
these regulations.10 Any employee or
former employee who is served with a
subpoena calling for information re-
garding the Commission’s business
shall promptly advise the General
Counsel of the service of such sub-
poena, the nature of the information or
documents sought, and any cir-
cumstances which may bear upon the
desirability of making such informa-
tion or document available in the pub-
lic interest.l! In any proceeding in

for not more than five years, or both, to-

gether with the costs of prosecution—(1) for
any Commissioner of the Commission or any
employee or agent thereof who, by virtue of
his employment or position, acquires infor-
mation which may affect or tend to affect
the price of any commodity future or com-
modity and which information has not been
promptly made public, to impart such infor-
mation with intent to assist another person,
directly or indirectly, to participate in any
transaction in commodity futures, any
transaction in an actual commodity, or in
any transaction of the character of or which
is commonly known to the trade as an op-
tion, privilege, indemnity, bid, offer, put,
call, advance guaranty or decline guaranty,
or in any transaction for the delivery of any
commodity under a standardized contract
commonly known to the trade as a margin
account, margin contract, leverage account
or leverage contract, or under any contract
or other arrangement that the Commission
determines to serve the same function or is
marketed in the same manner as such stand-
ardized contract, and (2) for any person to
acquire such information from any Commis-
sioner of the Commission or any employee or
agent thereof and to use such information in
any of the foregoing transactions.

10No employee shall disclose such informa-
tion unless directed to do so by the Commis-
sion.

11The prohibitions regarding confidential
or nonpublic information stated above are
intended to cover the matters addressed in
sections 4(c), 8, and 9(d) of the Commodity
Exchange Act as well as nonpublic informa-

17 CFR Ch. | (4-1-11 Edition)

which the Commission is not a party,
no employee of the Commission shall
testify concerning matters related to
the business of the Commission unless
authorized to do so by the Commission.

[68 FR 52658, Oct. 12, 1993]

§140.735-6 Practice by former mem-
bers and employees of the Commis-
sion.

(a) Personal and substantial participa-
tion or monpublic knowledge of a par-
ticular matter. No person who has been a
member or employee of the Commis-
sion shall ever knowingly make, with
the intent to influence, any commu-
nication to or appearance before the
Commission in connection with any
particular matter involving a specific
party or parties!2 in which such person,
or one participating with him or her in
the particular matter, participated per-
sonally and substantially, or gained
nonpublic knowledge of facts thereof,
while with the Commission. 13

(b) Particular matter under an individ-
ual’s official responsibility. No person

tion under the Freedom of Information Act,

5 U.S.C. 552, the rules of the Commission
thereunder, 17 CFR part 145, the Privacy Act,
5 U.S.C. 552a, the rules of the Commission
thereunder, 17 CFR part 146, and cases where,
apart from specific prohibitions in any stat-
ute or rule, the disclosure or use of such in-
formation would be unethical.

12The phrase “particular matter involving
a specific party or parties” does not apply to
general rulemaking, general policy and
standards formulation or other similar mat-
ters. See §2637.201(c)(1) of the regulations of
the Office of Government Ethics, 5 CFR
2637.201(c)(1); cf., memorandum of the Attor-
ney General dealing with the conflict-of-in-
terest provisions prior to amendment by the
Ethics in Government Act (reproduced fol-
lowing 18 U.S.C. 201).

13 Attention is directed to 18 U.S.C.
207(a)(1), as amended, which generally pro-
hibits former Federal officers and employees
permanently from knowingly making, with
the intent to influence, any communication
to or appearance before any Federal (or Dis-
trict of Columbia) department, agency or
court, or court martial, or any officer or em-
ployee thereof, in connection with any par-
ticular matter involving a specific party or
parties in which the United States (or the
District of Columbia) is a party or has a di-
rect and substantial interest and in which
the former officer or employee participated
personally and substantially while with the
government.
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who has been a member or employee of
the Commission shall, within two years
after that employment has ceased,
knowingly make, with the intent to in-
fluence, any communication to or ap-
pearance before the Commission in
connection with a particular matter in-
volving a specific party or parties
which was actually pending under his
official responsibility as a member or
employee of the Commission at any
time within one year prior to the ter-
mination of government service. 14

(c) Restrictions on former members and
senior employees. A former member or
employee of the Commission who occu-
pied a “senior” position specified in 18
U.S.C. 207(c)(2), as amended, shall not
within one year after such “senior” em-
ployment has ceased, knowingly make,
with the intent to influence, any com-
munication to or appearance before the
Commission on behalf of any other per-
son in connection with any matter in
which such person seeks official action
by the Commission. 15

14 Attention is directed to 18 U.S.C.
207(a)(2), as amended. Section 207(a)(2) gen-
erally prohibits former Federal officers and
employees, within two years after their Fed-
eral employment has ceased, from knowingly
making, with the intent to influence, any
communication to or appearance before any
Federal (or District of Columbia) depart-
ment, agency or court, or court martial, or
any officer or employee thereof, in connec-
tion with any particular matter involving a
specific party or parties in which the United
States (or the District of Columbia) is a
party or has a direct and substantial interest
and which was actually pending under the of-
ficial responsibility of the former officer or
employee within one year prior to the termi-
nation of government service.

As used in paragraph (b) of this section,
the term “official responsibility” has the
meaning assigned to it in 18 U.S.C. 202(b),
namely, the “direct administrative or oper-
ating authority, whether intermediate or
final, and either exercisable alone or with
others, and either personally or through sub-
ordinates, to approve, disapprove, or other-
wise direct Government action.”

15 Attention is directed to 18 U.S.C. 207(c),
as amended, which places restrictions on the
representational activities of certain senior
officers and employees after their departure
from a senior position. Section 207(c) gen-
erally makes it unlawful for one year after
service in a “senior” position terminates for
a former “senior” Federal employee to know-
ingly make, with the intent to influence, any

§140.735-6

(d) Exceptions. The prohibitions con-
tained in paragraphs (a), (b), and (c¢) of
this section do not apply to commu-
nications solely for the purpose of fur-
nishing scientific or technological in-
formation if approved by the Commis-
sion or generally to giving testimony
under oath or making a statement
which is subject to penalty or perjury.
Further, the prohibition contained in
paragraph (c) of this section does not
apply to an uncompensated statement
in a particular area within the special
knowledge of the former Commission
member or employee. 16

(e) Reporting requirement. Any former
member or employee of the Commis-
sion who, within two years after ceas-
ing to be such, is employed or retained
as the representative of any person (ex-
cept the United States) in connection
with a matter in which it is con-
templated that he will appear before or
communicate with the Commission
shall, within ten days of such retainer
or employment, or of the time when
appearance before or communication
with the Commission is first con-
templated, file with the General Coun-
sel of the Commission a statement as
to the nature thereof together with
any desired explanation as to why it is
deemed consistent with this section.
Employment of a recurrent character

communication to or appearance before an

employee of a department or agency in
which he served in any capacity during the
one year period prior to termination from
“senior” service, if that communication or
appearance is on behalf of any other person
(except the United States), in connection
with any matter concerning which he seeks
official action by that employee.

Note that the one year period is measured
from the date when the employee ceases to
be a senior employee, not from the termi-
nation of Government service, unless the two
occur simultaneously. This provision pro-
hibits communications to or appearances be-
fore the Government and does not prohibit
“behind-the-scenes” assistance. The restric-
tion does not require that the former em-
ployee have ever been in any way involved in
the matter that is the subject of the commu-
nication or appearance. The restriction ap-
plies with respect to any matter, whether or
not involving a specific party.

16 Attention is directed to 18 U.S.C. 207(j),
as amended (listing other exceptions). Self-
representation is not prohibited under sec-
tion 207.
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may be covered by a single comprehen-
sive statement. Each such statement
should include an appropriate caption
indicating that it is filed pursuant to
this section. The reporting require-
ment of this paragraph does not apply
to communications incidental to court
appearances in litigation involving the
Commission.

(f) Definitions. As used in this section,
the phrase “appearance before the Com-
mission” means any formal or informal
appearance on behalf of any person (ex-
cept the United States) before the
Commission, or any member or em-
ployee thereof with an intent to influ-
ence. As used in this section, the
phrase “communication with the Com-
mission” means any oral or written
communication made to the Commis-
sion, or any member or employee
thereof, on behalf of any person (except
the United States) with an intent to in-
fluence.

(g) Advisory ruling. Persons in doubt
as to the applicability of this section
may apply for an advisory ruling by ad-
dressing a letter requesting such a rul-
ing to the General Counsel.

(h) Procedures for administrative en-
forcement of statutory restrictions on
post-government employment conflicts of
interest1"—(1) Scope. The provisions of
this paragraph prescribe procedures for
administrative enforcement of the re-
strictions which 18 U.S.C. 207 (a), (b),
and (c), as amended, place on appear-
ances before or communications with
Federal (and District of Columbia) de-
partments, agencies and courts, and
other enumerated entities, as well as
the officers and employees thereof, by
former Commission members and em-
ployees.

(2) Investigations. The General Coun-
sel of the Commission, or his or her
designee, shall conduct such investiga-
tions as he or she deems appropriate to
determine whether any former Com-
mission member or employee have vio-
lated 18 U.S.C. 207 (a), (b) or (c), as
amended. The General Counsel shall re-
port the results of his or her investiga-
tions to the Commission and shall rec-
ommend to the Commission such ac-
tion as he or she deems appropriate.

17This section does not apply to employees
who leave service after December 31, 1990.

17 CFR Ch. | (4-1-11 Edition)

(3) Hearings. Hearings required to be
held under the provisions of this sec-
tion shall be held before an Adminis-
trative Law Judge, utilizing the proce-
dures prescribed by the Commission’s
rules of practice for adjudicatory pro-
ceedings (17 CFR part 10), except to the
extent that those rules are incon-
sistent with the provisions of this sec-
tion. Any proceeding brought under the
provisions of this section shall be pros-
ecuted by the General Counsel or his or
her designee.

(4) Sanctions. If the Commission finds,
after notice and opportunity for a hear-
ing, that a former Commission member
or employee has violated 18 U.S.C. 207
(a), (b) or (c), as amended, the Commis-
sion may prohibit that person from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or with
the intent to influence any oral or
written communication to, the Com-
mission on a pending matter of busi-
ness for a period not to exceed five
years, or may take other appropriate
disciplinary action.

[568 FR 52658, Oct. 12, 1993; 58 FR 58593, Nov. 2,
1993]

§140.735-7 Statutory violations appli-
cable to conduct of Commission
members and employees.

A violation of section 2(a)(7), 8 or 9
(c) or (d) of the Commodity Exchange
Act, as amended, shall be deemed to be
a violation of this subpart as well.

[568 FR 52660, Oct. 12, 1993]

§140.735-8 Interpretative
sory service.

(a) Counselor for the Commission. The
General Counsel, or his or her designee,
will serve as Counselor for the Commis-
sion and as the Commission’s rep-
resentative to the Office of Govern-
ment Ethics, on matters covered by
this subpart. The General Counsel will
also serve as the Commission’s des-
ignated agency ethics official to review
the financial reports filed by high-level
Commission officials under title II of
the Ethics in Government Act, as well
as otherwise to coordinate and manage
the Commission’s ethics program.

(b) Duties of the Counselor. The Coun-
selor shall:

and advi-
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